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MEMORANDUM OPINION

Now before the Court are several matters related to the
Court’s recent rulings. First, Plaintiff Anfac noves the Court
to reconsider various aspects of its May 23, 2001 Opinion.?
Second, Anfac noves the Court for a prelimnary injunction
enjoining the National Park Service fromawarding the G and
Canyon concession contract under the current prospectus. Third,
Plaintiff National Park Hospitality Association (“NPHA”) asks the

Court to rule on CaimlIV of its conplaint.? The defendants

! Anfac’s co-plaintiff, Aramark, joins Anfac in one
portion of its notion for reconsideration: the argunent that
certain clains should be dismssed wthout, rather than wth,
prejudi ce. See Section I1.B; Aramark’s Notice of Joinder in
Anfac’s Motion for Reconsideration, June 7, 2001.

2 NPHA al so asks the Court to address the defendants’
January 26, 2001 admi ssion that the mandatory arbitration
provisions of 36 C.F.R 88 51.57, 51.62 are contrary to the
Adm nistrative D sputes Resolution Act, 5 U S.C. 8§ 571 et seq.-
Consistent with its May 23, 2001 Menorandum Opi ni on, the Court
finds that the defendants’ adm ssion on this issue is “nothing
| ess than an official interpretation of the [1998 Act] which the
agency may not change unless it provides a reasoned explanation
for doing so.” Washington Legal Foundation v. Henney, 202 F.3d
331, 340 (D.C. Gr. 2000)
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oppose these notions, as does intervenor Delaware North. After a
full review of the parties nenoranda, the applicable |aw, and for
the follow ng reasons, the Court DEN ES both of Anfac’s notions,

and rules on CaimlIV of NPHA's conpl ai nt.

1. BACKGROUND

Anfac Resorts has been a concessioner at the G and Canyon
Nati onal Park and other national parks for the |last 30 years.

The concession contracts between the National Park Service
(“NPS”) and Anfac are set to expire at the end of this year, and
Anfac is interested in continuing as a concessioner. In pursuit
of this objective, Anfac filed suit on Novenber 22, 2000 all eging
that the NPS s regul ati ons concerni ng concession contracts are
arbitrary, capricious, and contrary to | aw.

On April 24, 2001 this Court issued a Menorandum and O der
ruling on discovery issues in the case. Anfac and its co-
plaintiffs sought discovery fromthe defendants rel ated the
chal | enged regul ations. In denying | eave for discovery, the
Court began with the general rule that judicial review of agency
regulations is “ordinarily ‘confined to the admnistrative
record .” See Menorandum and Order, Apr. 24, 2001, at 6 (quoting
Texas Rural Legal Aid, Inc. v. Texas Legal Servs. Corp., 940 F. 2d
685, 698, (D.C. Cr. 1991). The Court went on to explain that,

al t hough di scovery is sonetines permtted when a party nmakes a



“substantial show ng” that the admnistrative record was
inconplete, the plaintiffs had failed to make such a show ng.
See 1d. at 13. Accordingly, the Court denied the plaintiffs’
joint nmotion for discovery.

On May 18, 2001, plaintiff Anfac noved for a prelimnary
injunction enjoining the NPS frominplenenting the new y-issued
prospectus for the Grand Canyon concession contract. Anfac
argued in that notion that the Grand Canyon prospectus is
arbitrary, capricious, and otherw se unl awful .

On May 23, 2001, approximately one nonth after issuing its
di scovery opinion, the Court ruled on the defendants’ notion to
dism ss, and the parties’ cross notions for summary judgnent.
The Court denied (for the nost part) the defendants’ notion to
dism ss, and granted (for the nost part) the defendants’ notion
for summary judgnent. The opinion undertook an extensive
anal ysis of the NPS regul ati ons which inplenented the Nati onal
Par ks Omi bus Managenent Act of 1998. The Court found the NPS s
regul ations “permssible in all respects save one.” Menorandum
Opi nion, May 23, 2001, at 3. |In addition, the Court also held
that the plaintiffs were not entitled to discovery pursuant to
Rul e 56(f).

On June 6, 2001, plaintiff Anfac filed several notions.
Anfac noved the Court to reconsider (1) its May 23, 2001 sunmary

judgnment rulings, (2) its May 23, 2001 Order dism ssing clains,



and (3) its May 23, 2001 Rule 56(f) hol ding. Anfac al so noved
the Court to order the NPS to file an answer and to produce
various docunents. The Court wll now consider these notions, as
well as Anfac’s notion for a prelimnary injunction. Further,
the Court will handle the request for a ruling by plaintiff

Nat i onal Park Hospitality Association

11. ANALYSIS

A. Amfac’s Motion to Reconsider the Court’s Summary Judgment
Rulings on the Preferential Right of Renewal Issue

1. Standard of Review?

Upon a notion for reconsideration, a court will revise its
decision if it finds “(1) an intervening change in controlling
law, (2) the availability of new evidence, or (3) the need to
correct clear error or manifest injustice.” McDonnell Douglas
Corp. v. NASA, 109 F. Supp. 2d 27, 28 (D.D.C 2000) (Lanberth,
J.). See also Firestone v. Firestone, 76 F.3d 1205, 1206 (D.C.
Cr. 1996); EEOC v. Lockheed Martin Corp., 116 F.3d 110, 112 (4th
Cr. 1997). “Atrial court has broad discretion to grant or deny
a notion for reconsideration.” McDonnell Douglas, 109 F. Supp. 2d
at 1206. See also Plaut v. Spendthrift Farm, Inc., 514 U S 211

233-34 (1995); Liljeberg v. Health Servs. Acquisition Corp., 486

8 I ncredi bly, Anfac’s 25-page nenorandum in support of
its notion for reconsideration fails to cite, even once, the
governing standard for a notion for reconsideration.
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U S. 847, 864 (1988).

2. Amfac’s Arguments

Anfac’s argunents are annoyingly famliar to the Court; they
are the sane argunents that the plaintiffs have nmade for nonths
on end, and they are also the sane argunents that the Court has
rejected in every instance.

Anfac’s first argunent is that the Court erred in failing to
“consider[] any factual evidence regarding the parties’ conduct
or intent regarding Anfac’s inplied right of preference.” See
Brief for Anfac, June 6, 2001, at 11. As the Court has nade
cl ear before, the proper scope of reviewin this case should be
confined to the adm nistrative record. See Menorandum and O der,
Apr. 24, 2001, at 6 (stating that judicial review should be
“confined to the adm nistrative record”). Accordingly, in making
its May 23, 2001 decision, the Court considered all evidence that
was in the adm nistrative record, and did not consider evidence
that was not in the admnistrative record. See Menorandum
Opi ni on, May 23, 2001, at 26, 29 (finding that there is “nothing
in the admnistrative record suggesting that the NPS and the
plaintiffs entered into a contract through nere conduct”, and
that “the adm nistrative record provides no indication that the
parti es had the nutual understanding that the contracts contai ned
the renewal ternf). It is of no consequence that this scope of

review mght have omtted “factual evidence regarding the
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parties’ conduct or intent regarding Anfac’s inplied right of
preference”; the scope of reviewis entirely proper under
establ i shed precedent. Anfac’s notion on this issue is therefore
deni ed.

Anfac’s second argunment is that the Court “erred by denying
Anfac the opportunity to supplenent the NPS rul emaking record.”
Brief for Anfac, June 6, 2001, at 13. In its April 24, 2001
Opi nion, the Court explicitly explained the grounds on which the
adm ni strative record could be suppl enented.* See Menorandum and
Order, Apr. 24, 2001, at 7-8. Anfac has not provided any
evi dence, nuch |less argunent, that its circunstance i s anong
those enunerated in the April 24, 2001 Opinion. Thus, the court
fails to find that its May 23, 2001 decision was a “clear error.”

Anfac’s nobtion on this issue is therefore deni ed.

B. Amfac and Aramark’s Motion to Reconsider the Court’s
Dismissal With Prejudice

Anfac and Aramark argue that the Court “erred by di sm ssing
certain clains with prejudice, since clainms dismssed as unri pe
shoul d be dism ssed wi thout prejudice.” See Brief for Anfac,

June 6, 2001, at 19. The Court dism ssed only a single claimon

4 A notion to supplenent the record is, in substance, the
sane a notion for the Court to consider non-record evidence in
its decision. See, e.g., San Luils Obispo Mothers for Peace v.
NRC, 751 F.2d 1287, 1325-26 (D.C. Gr. 1986); Environmental
Defense Fund v. Costle, 657 F.2d 275, 286 (D.C. Cr. 1981).
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the ground of ripeness, and that claim (which was Ham |t on
Store’s franchise fee claim had nothing to do with Anfac or
Aramark. The Court therefore denies Anfac and Aramark’s notion

to reconsider this issue.®

C. Amfac’s Motion for Reconsideration of the Court’s Rule 56(f)
Ruling

Anfac argues that the Court erred in denying its notion for
di scovery under Rule 56(f). The Court’s Rule 56(f) hol ding on
May 23, 2001 was entirely controlled by the Court’s discovery
holding inits April 24, 2001 Opinion. There, the Court held
that the plaintiffs were not entitled to discovery as a matter of
aw. Nothing that Anfac now argues even renotely challenges this
hol di ng, much |l ess shows it to be in “clear error.” Anfac
argues, once again, that discovery is nerited because it would
| ead to val uabl e information about whether the parties did indeed
percei ve the concession contract as containing a preferenti al

right of renewal. |In arguing this, Anfac overl ooks the

5 Anfac and Aramark change their tune sonmewhat in their
reply brief. There, Anfac and Aramark, w thout explanation, ask
the Court alter its judgnment on a different claim That claim
related to the timng of the paynent for |easehold surrender
interests. In the reply, Anfac and Aramark ask the Court dism ss
this cl ai m without prejudi ce because the dism ssal, according to
Anfac and Aramark, was “nmade for reasons of renoteness of harm?”
Brief for Anfac, June 6, 2001, at 20-21. The parties both fai
to note the footnote in that section which explicitly addresses
this issue: “To clarify the Court’s holding, the Court does not
find that these plaintiffs have no standing.” See Menorandum
Opi ni on, May 23, 2001, at 65, n.18.
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strai ghtforward pronouncenent of lawin the Court’s April 24,
2001 Opi ni on:

To obtain discovery froman agency in an APA case, a party
must overcone the standard presunption that the “agency
properly designated the Adm nistrative Record.” Bar MK
Ranches, 994 F. 2d at 740. That is, a party nust provide
good reason to believe that discovery will uncover evidence
relevant to the Court’s decision to | ook beyond the record.
Thus, a party must nmake a significant show ng--variously
described as a “strong”, “substantial”, or “prima facie”
show ng--that it will find material in the agency’s
possession indicative of bad faith or an inconplete record.
See Overton Park, 401 U.S. at 420 (requiring a “strong
showi ng” before extra-record inquiry will be permtted); San
Luis Obispo, 751 F.2d at 1227 (requiring a party to make a
“prima facie show ng”); Train, 519 F.2d at 291 (finding

di scovery nerited by a “substantial show ng”).

Menmor andum and Order, Apr. 24, 2001, at 9-10. Anfac has never
made the “strong show ng” necessary to gain discovery, and

therefore the Court’s Rule 56(f) decision was entirely nerited.

D. Amfac’s Claim that the Court Erred in Making Summary
Judgment Rulings Before Amfac had the Grand Canyon
Prospectus in its Possession
Anfac argues that the Court’s May 23, 2001 ruling was

premat ure because Anfac had not yet been provided a copy of the

admnistrative record for the G and Canyon Prospectus. The Court

fails to find any “clear error” on this issue.
Anfac willingly noved for summary judgnent on February 28,

2001. Then, on April 30, 2001, Anfac willingly replied to the

def endants’ opposition to this notion. Nowhere in those two

briefs (or anywhere else for that matter) did Anfac explain that
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the briefs were being filed under protest since Anfac was still
wi t hout the Gand Canyon Prospectus. Mreover, Anfac’s counsel
contacted the Court by phone on at |east one occasion to
determ ne how soon the Court would be ruling on the various
pendi ng notions. At no point during that conversation or other
such conversations did Anfac’s counsel express to the Court the
interest in delaying the ruling so as to permt Anfac to obtain
and utilize the G and Canyon adm ni strative record. Finally,
Anfac fails to cite even a single case addressing this issue.
For all of these reasons, the Court finds that its May 23,

2001 ruling was not a “clear error.”

E. Amfac’s Request That the Court Order the Defendants to
Provide Amfac with the Administrative Record for the Grand
Canyon Prospectus
For whatever reason, Anfac is still w thout the

admnistrative record for the G and Canyon Prospectus. |f Anfac

wi shes to have it, there is no reason that Anfac shoul d be

without it. Thus, the defendants shall forthwith provide Anfac

with the said record.?®

F. Outstanding Claims In the Plaintiffs” Complaints

6 Sonmewhat obliquely, Anfac asks the Court to order the
defendants to file an answer to Anfac’s conplaint. See Brief for
Anfac, June 6, 2001, at 25. As the Court herein fully dism sses
this case, that request is denied.
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In its May 23, 2001 Order, the Court ordered the parties to
“file with the Court a description of all alleged clains that
have not been ruled on by the Court.” See Order, May 23, 2001,
at 4. The defendants and intervenor Del aware North argue that
there are no such remaining clains. Plaintiffs Aramark and
Ham [ ton Stores agree. However, plaintiffs National Park
Hospitality Association (“NPHA’) and Anfac argue that certain
cl aims remain. The Court now considers those argunents.

1. Amfac’s Notice of Remaining Claims

Anfac argues that its “request for prelimnary and permanent
injunctive relief as it relates to the NPS Grand Canyon
solicitation . . . remain[s] to be resolved.” See Anfac’s Report
to the Court, June 6, 2001, at 8. In other words, Anfac argues
that the G and Canyon prospectus presents issues separate and
distinct fromthose decided in the Court’s May 23, 2001
Menor andum Opi ni on. The defendants and intervenor argue that the
Court’s May 23, 2001 Opinion resolved all clains that m ght
underlie Anfac’s prelimnary injunction notion.

The Court need not parse Anfac’s many-paged conplaint, or
the Court’s equally lengthy opinion to resolve this issue.
Regar dl ess of whether the as-applied claimis extant in the
conplaint or not, or disposed of in the Qpinion or not, the Court
finds that the claimis neritless and nust be dismssed. Anfac’'s

nmotion for a prelimnary injunction makes the sanme argunents nade
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inits sunmary judgnment pleadings; in fact, the notion goes so
far as to “adopt[] and incorporate[] . . . the summary judgnent
briefs and exhibits submtted . . . on February 28, 2001 and
April 30, 2001. Furthernore, Anfac’s argunent on the nerits of
its prelimnary injunction claimperfectly mrrors the argunents
made in its summary judgnment notions. Nor does the prelimnary
i njunction notion include any extra argunents; the only

di fference between the two briefs is that the prelimnary
injunction brief cites specifically to the parts of the G and
Canyon Prospectus whi ch enbody the regul ati ons chal | enged.

Thus, as Anfac’s notion for a prelimnary injunction is
whol Iy predicated on | egal argunents rejected by the Court’s My
23, 2001 Opinion, the Court denies Anfac’s notion for of a
prelimnary injunction. See Menorandum Opi nion, O der, My 23,
2001.

2. NPHA”s Notice of Remaining Claims

NPHA argues that the Court did not rule on Count IV of its
conplaint, nanely the allegation that the “Yell owstone and
Ant el ope Poi nt Prospectuses violated the Adm nistrative Procedure
Act.” See NPHA' s Notice of Qutstanding dains, June 7, 2001, at

2. However, NPHA goes on to explain that that claim*“does not

rai se any i ssues beyond those raised . . . by the notions for
reconsideration and related relief submtted . . . by plaintiff
Anfac.” I1d. NPHA asks the Court to therefore adjudicate the
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issue on the merits “in light of and consistent with its
di sposition of . . . Anfac’s clains.” 1Id.

As the Court herein denies Anfac’s notion for a prelimnary
injunction, as well as its notions for reconsideration, the Court

dism sses with prejudice NPHA s claim | V.

111. CONCLUSION
For the foregoing reasons,

in Civil Action No. 00-2838, it is hereby

ORDERED that Anfac’s notion for a prelimnary injunction
[79-1] is DENIED;, further, it is

ORDERED t hat Anfac’s notion for reconsideration [88-1] is
DENI ED; further, it is

ORDERED t hat Anfac’s notion to conpel an answer and
production of docunments is [90-1] GRANTED in part and DENED in
part, further, it is

ORDERED t hat Anfac’s notion for reconsideration of the
Court’s May 23, 2001 Order [91-1] is DENIED; further, it is

ORDERED t hat Anfac’s notion for reconsideration of a
protective order [94-1] is DENIED. By explanation of counsel,
t he success of this notion was contingent on the Court granting

Anfac’s other notions for reconsideration. As the Court did not
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gr ant

Court

those notions, this notion is DENIED; further, it is
ORDERED that Anfac’'s notion for reconsideration of the
s Rule 56(f) ruling [95-1] is DENIED;, further, it is

ORDERED that the parties’ notions for leave to file

pl eadi ngs under seal [33-1, 57-1, 73-1] are GRANTED. Further,

the Cerk of the Court is

consi

part

ORDERED to term nate Anfac’s notion to expedite the
deration of its notions [93-1]. This notion was granted in

and denied in part by Oder of June 11, 2001 [87].

In Civil Action No. 00-2937, it is hereby

nmenor

O der

ORDERED t hat the defendants’ notion for |leave to file a

andum in opposition [72-1] is GRANTED, further it is

ORDERED t hat paragraph 2 and 3 of the Court’s May 23, 2001
be replaced with the foll ow ng 2 paragraphs:

ORDERED t hat the defendants’ notion to dismss [11-1, 8-1,
12-1, 6-1] is DENIED as to all clains, except with respect
to the timng of conpensation for a concessioner’s |easehold
surrender interest and Hamlton Stores’ franchise fee claim
for which it is GRANTED. It is therefore ORDERED that the
plaintiffs claimwith respect to the timng of conpensation
for a concessioner’s | easehold surrender interest is

DI SM SSED W TH PREJUDI CE and the franchi se fee cl ai m of
Ham | ton Stores is DI SM SSED W THOUT PREJUDI CE. Further, it
is

ORDERED t hat the defendants’ notion for summary judgnent
[11-2, 8-2, 12-2, 6-2] is GRANTED as to all issues addressed
therein, except with respect to the forfeiture of a
concessioner’s statutory right of preferential renewal under
36 CF.R 8 51.35, for which it is DENIED. It is therefore
ORDERED that all of the plaintiffs’ clains addressed in the
def endants’ January 18, 2001 notion for sunmmary judgnent,
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except for (a) Hamlton Stores’ franchise fee claimand (b)
the claimregarding the forfeiture of a concessioner’s
statutory right of preferential renewal under 36 CF. R 8§
51.35, are DISM SSED W TH PREJUDI CE. Further, it is
There nodi fications are appropriate because the Court, in its My
23, 2001 Opinion, held Ham Iton Stores’ franchise fee claimto
fail on grounds of standing and ripeness. As future events may
i ndeed ripen the claimand provide Ham lton Stores with standing,
Ham [ton Stores may re-allege its claimat that tine.
Accordingly, the claimshould be dismssed w thout prejudice.
The above nodification acconplishes this. See Arizona Pub. Serv.
Co v. EPA, No. 99-1145, 2000 W. 1582754, at *1 (D.C. G r. 2000)
(“Because the petition is not ripe for judicial review, the
dism ssal is wthout prejudice.”).

SO ORDERED

Dat e:

ROYCE C. LAMBERTH
UNI TED STATES DI STRI CT JUDGE
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